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g Government of Jammu and Kashmir deptt of RD&P

" OFFICE OF THE BLOCK DEVELOPMENT OFFICER LALPORA
Email Id: bdolalporal 6@gmail.com

BEFORE THE NATIONAL GREEN TRIBUNALPRINCIPAL BENCH NEW DELH}-—
Subject:-Response/Reply to the allegations levelled against Respondent Sk M@%?ﬁ gn al
Officer Lalpora Kunzar Baramulla Jammu and Kashmir-193402}in the @%ﬁ‘ﬂgfﬁﬁq 3

1 ﬂmmN'??“c‘:‘h‘
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n . 1344/2024 & Case. TEL iﬂ s el | New pellil \ _]
a————— Raja Muzaffar Bhat (Applicant) M -. \(lq |
Versus - {

Union Territory of Jammu and Kashmir & others (R ‘p()ﬂd%!{iﬁﬂ_{ s P 3’-‘1_1!?'”- i 8 \
Receipt &
The reply is submitted by Block Development Officer Lalpora,
the head of Block Lalpora and as such I am well acquainted with the ‘fa ¢ case pertaining to the
Construction of Playfield at village/Panchayat Sonium, being the government work every aspect cf the
process is well documented and I will be Annexing every document in reply to the allegations levelled against
me that will surely counter the malafide and motivated intentions of the applicant. Before submitting the para-
wise reply to the allegations levelled against me, I will simply highlight the role of Block Development
- Officer ini the execution of Developmental works in the Union Territory of Jammu and Kashmir and that has
very much relevance to this case.
ROLE OF BLOCK DEVELOPMENT OFFICER vs TEHSILDAR
(\ The Block Development Officer is the head of all Panchayat Halgas of the block, and a Panchayat Halqa is
headed by the Sarpanch. For the Development of a village/Panchayat like construction of School, ICDS
Centre, Health Centre, Library, Drain, Playfield, Culvert etc an annual action plan is prepared in the Gram
Sabha (voters of the Panchayat) meeting headed by the Sarpanch of the village and representatives of all the
Departments. Once the plan is prepared and approved by the Voters, Ward members and Sarpanch of the
Panchayat, it is considered that the plan is approved by the Gram Sabha. After approval from Gram Sabha,
it is submitted to Block Development Office for compilation and the Block development Officer cannot make
any change to the plan but submits after compilation of all Panchayats/Villages to District Development
Council after passed by DDC Council, it is finally Approved by District Programme Coordinator
MGNREGA (Deputy commissioner Baramulla). As envisaged in MGNREGA ACT 2005, Panchayat Raj
Act 1989 (chapter iii section 12). Once the plan is approved by DDC Coungil and District Programme
Coordinator MGNREGA the plan is considered to be approved by all the Departments of the District, after
approval, estimation of the works in the plan starts followed by Administrative Approval and Technical
Sanction and finally authorization and execution. At the time of execution of work on the state land which
is encroached by the land grabbers/encroachers the role of concerned Tehsildar comes into play because the
Revenue Department deals with the land records and are holding Magisterial powers to deal with the
miscreants/landgrabbers/land encroachers to evict the grabbed land and bring it to the lawful position. So
whenever comes the issue of a type/kind/measurement/demarcation of state Jand to be developed into a
playfield or anything else a proper communication is made by the Block Development Officer to the
concerned Tehsildar for demarcation of the said land and bringing it to its lawfu] position. Same principle has
bgen adopted in this very case.
ara-wise Reply to the allegations levelled.
15 - In Reply to the Diversion of natural stream commonly known as “Badyari Nallah” and felling of
1000 trees; -
\A&L" In the outset this allegation levelled against me is frivolous & false, I urge the Hon’ble tribunal to please
whmugh the MGNREGA site https://nrega.nic.in and check whether any work namely “Diversion Of
(3D adyari Nallah” or “Construction of Playfield at Sonium” has been executed or not, simply click
TMGNREGA site hitps://nrega.nic.in, go to reports, enter captcha, select state, then go to R6 module and
then click on serial no 12 ( Dynamic report for Monitoring and detail of works), enter the details like

2 %ﬁ “%\%j/’ lock@%ﬁ%f |

A Oy S Lalpora




166

District Baramulla, Block Lalpora, Panchayat Sonium, financial Year 2023-24, by entering such detaii's the
list of all works executed year wise will get displayed, If this work does not exist on the portal, means this
work has not been executed, if the work is not executed then how come the stream has been diverted. Also,
offline list of works executed in Sonium for the year 2024 is annexed 2erewith in ANNEXURE-A to support
the statement. Regarding the felling of 1000 trees, is also a silly and fiztitious allegations levelled against me.
The domain of felling of trees and making the state land free from every obtrusjon belongs to Department of
Revenue headed by Tehsildar as per J&K land Revenue ACT 1956 in compliance to the directions of
Hon’ble supreme court of India in civil appeal no 1132/2011 titled Jagpal Singh vs state of Punjal: and
others and the powers conferred by J&K Land Revenue act Svt 1996 and J&K Common Iands
regulation act 1956 and J&K cabinet decision no 188/23/2011 dated 19/10/2011. And in consonance to
these acts the occupants of the state have to remove the encroachment by their own and in case of removal by
the revenue authorities, the expenditure incurred upon removing such encroachment is born upon the
encroachers, therefore the applicants have not presented any such notice of Tehsildar before the Hon’ble
Tribunal which could reveal that the land was occupied by huge no of trees, in spite of the applicants have
made this motivated application to defend the encroacher’s who have grabbed the state land, otherwise there
were no such number of trees. So, the allegation of cutting down of 10C0 trees is very frivolous, had been such
number of trees felled down the applicant would have presented the ptoto before the Hon’ble Tribunal which
could have depicted the stems of felled trees. Therefore, the applicants have clear malafide intentions in
making this allegation even the applicant is in Hand & glove with land encroachers and wants the
administration to step back in the anti-encroachment Drive. This argurent is supported by the Notices issued
to the state land encroachers by concerned Tehsildar annexed as ANNEXURE B and letter of Tehsildar to
SHO Pattan for arrangement of police personals at the time of anti-encroachment drive the letter is anrexed
ANNEXURE-C. The Notices clearly depicts that there were no such traes.

2: - In Reply to point 4 that in Feb 2024 the Block Development Gffice Block Lalpora with permission
of Sarpanch has started the diversion of the stream for setting up of playground; - Lond.

it is prayed before your Hon’ble tribunal, that during the eviction of state, the Land grabbers/
encroachers has filed the petition before the Hon’ble Court Pattan, Baramulla on 15/02/2024 CNR No
KJBA12.... 2024 in which the court directed the Revenue Department to maintain status quo, however
allowed the respondents to submit the objections and after filing of objections by Concerned Tehsildar
annexed as ANNEXURE-D with material evidences the Court of Sub-judge Pattan Baramulla announced
the judgement on 09/03/2024 in favour of Revenue Department with the order to continue the anti-
encroachment drive. After losing the case on merits in the Court of Sub-judge Pattan Baramulla the land
grabbers/ encroachers appealed before Court of 1% Additional District Judge Baramulla on 09/03/2024
(same day when judgement was announced by Sub-judge Pattan) and the court of 1% Additional District
Judge Baramulla again directed the Revenue Authorities to maintain status quo and allowed the Respondents
to file the objections and till the next hearing, till date the case is pending before the Court of 1" Additional
Judge Baramulla So how come the Govt work is executed when the issue is sub-judice in the court of
additional judge Baramulla, henceforth the allegation levelled regarding diversion is totally frivolous and
baseless. The photographs presented by the applicant showing excavation of earth actually shows the retreval
of state land by the revenue authorities not the diversion of stream. The copiges of court orders are Annz=xed
herewith as ANNEXURE-E.

3: - in reply to allegation 5 that 1000 tress such as 600 willow trees, 300 popular trees and 100 Acacia and
Rubina and 10 walnut trees.

This allegation is frivolous and false, as per the online reports available on https:/nrega.nic.in no Govt
work has been executed at the site then how come the 1000 trees have deen cut down, The allegation falsifies
also from this argument that felling down of 1000 trees may cost about at least pne to two lac rupees which the
Block Development officer could not arrange without executing the got work. Also, in reference to the J&K
land Revenue ACT 1996 and J&K Common lands regulation act 1956 and J&K cabinet decisior no
188/23/2011 dated 19/10/2011, the domain of cutting down of trees pertains to Revenue Authorities headed by
Tehsildar and the concerned Tehsildar kunzer in its notices as annexed as ANNEXU'RE-Qhas not mentioned
that the land was occupied by trees, also, the expenditure incurred in rzmoving encroachment in the form of
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trees is born upon the land encroacher’s, which the applicant has not mentioned, had the cutting of trees been
true there shall have been a notice to the tree owners to pay the cost of cutting down of trees. So, the allegation

levelled is absolute wrong, and false evidences in the shape of wrong photos have been presented before the
Hon’ble tribunal by the applicant.

4: - in reply to No Objection Certificate of irrigation and flood Control Department:-

It is prayed before the Hon’ble tribunal that in the execution of any work to any irrigation stream comes
under the category of Convergence, means the Department of Rural Development headed by Block
Development Officer and Department of Irrigation and flood control headed by Assistant Executive Engineer
execute the work in collaboration and in such works no NOC is required from the Department. Also, when the
work to be executed is already approved by Gram Sabha wherein the senior official of the irrigation and flood
Control Department participates and approves lead by the approval from District Planning Committee then
there never comes the question of NOC. However, the Sub-Divisional Magistrate Gulmarg has constituted a
committee headed by Tehsildar Kunzer, vide his no SDM/G/2024/2246-50 DATED 11/3/2024 Order annexed
as ANNEXURE-F and in the report the Tehsildar Kunzer vide his letter no TK/0Q/2023-24/700-05 Dated
14/03/2024 annexed as ANNEXURE-G clearly communicates to the Sub-Divisional Magistrate Gulmarg
that no such Diversion of the stream has been taken up. Upon the report of Tehsildar Kunzer the Sub-
Divisional Magistrate Gulmarg forwarded official communication to Block Development Office Lalpora
vide his letter No;-SDM/G/2024/346 annexed as ANNEXURE-H the letter envisages that the Sub-
Divisional Office has received communication from Executive Engineer FBI Tangmarg and
Communication from Office of Tehsildar Tanmarg/Kunzer wherein it has been communicated that original
course of Nallah/Khul has not been changed. Henceforth you are directed to proceed ahead without further
delay in executing the work. After getting the letter from SDM Gulmarg the work could not be executed due
to court order, and because of Court Order no Allotment or Authorization order was made to the work for
its execution, it is pertinent to mention here that no work is executed until the authorization is issued by the
Block Development Officer. So the Allegation of executing work without NOC from I&FC also falsifies from
the orders issued by SDM Gulmarg annexed as ANNEXURE- G &H, Henceforth the applicant has clear
malafide intentions in such a case and is in hand and glove with the land grabbers to divert the attenticn of
administration and lead the land grabbers to continue the grabbing state land.

Therefore, most respectfully,it is prayed before the Hon’ble tribunal to dismiss the present application for the
reasons and facts stated above and thus render justice.

NO; - 2373\ Yours faithfully,
Dated; -\ =0 -Long N_—"
ck Dev nt cer Lalpora.

lock Development Oitices
Lalpora
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¢ Narme i __éo% Code &Eo% Name ] - i o ?,iﬁm;u_ SRR Emmmm |Materia Wages Materi |Mandays
£, ase W ol et - s L 3saElli e (A, (e - (Y S| 23
= R .Hm.owoﬁoww\_ _\o vm:mﬁms khul with R-wall at diff. il = I. e
Sonium  12023-2024 O...,mm::m. C/8808579811 |spots at sonium.3 128399.21| 76469.03| 204868 0 0| 121268 0 497
_ T 14062011023/1 |I/o kachin khul with drain at diff. B
Sonium |2023-2024 noBU_mﬁm.Q C/8308575546(|spots 5 126166.41| 89269.03| 215435 0| 37467| 105652| 37467 433
- 1402011023/R|l/o road from L/o mohd Asaduliah to
Sonjum  |2023-2024|0Ongoing  |C/8808647564 mohd magbool with R-wall at hyen.1 81442.3| 52317.49| 133803| 28490 0| 35078 0 137
|||||||| 1402011023/ |Imp of Tangkhah khul at Sonium
Sonium  12023-2024|Completed | /8808564909 with P wail 81784.59| 55388.6| 137214 0 0| 50096| 34942 212
1/o Hayun Khul from I/c Ali Mohd to
1402011023/1 |WatalPath with Rwall at different
Sonium  |2023-2024|0ngoing Qmmommmmwww spots 106815.24| 71971.25 178840 0| 61478| 106387 61478 445
ECREN i Eomoﬁomw\m I/o of Ganhun road with filling and R-
mO:_rB 2023-2024|0ngoing C/8308651566|wall 5 120750.03| 79196.55 199847 5368 0| 83692 0 343
L - : 1402011023/ |Construction of 1 No. of Pedestal at ] :
Sonium | 2023-2024|Completed |AV/88085181 |Panchayat Halga Sonium 2345.6| 31951.96 34298 0| 18487 732 18487 3
. & 1402011023/1 |I/o of Gurrit khul with drain at - |-
wo:_rﬁ 2023-2024|0ngoing  |{C/8808575547 soniumi 68047.73| 58627.2| 126694| 24346 0| 59482 0 238
B ~|14c2011023/L m
Sonium  (2023-2024|Approved |D/880859227 |filling of sunni makbarah at sonium.2| 156292.29| 143589.5| 299882 0 0] 9760 0 40
N i 1402011023/ |1/o lakut ara with filling n/L/o Rakesh Tk
Sohiun 2023-2024|Cempleted {C/8808585588 kumar 1 136526.156| 63435.88 199962 4880 0| 64416 0 264
-- 1402011023/1 |I/o Changlar khul with R-wall at ol
Sonium 2023-2024|0ngoing C/8808555415|different spots. 68326.34| 42579.97 112934 1464 0| 52406 o) 223
B 1402011023/L
Sonium  12023-2024|Completed |D/880857802 filling of shia mazar at sonium.5 165982.85| 33752.91| 199736 0 0| 116144 0 476
..... 1402011023/1 |Imp of Ardhama khul with syphon at - i
Sonium 2023-2024|Completed C/8808564908(Sonium 112156.05| 65697.25 177910 0| 63987| 108515/ 63987 454
T 1402011023/R|C/o road from satwuth to anwan , - N
Sonium  12023-2024|0Ongoing  |€/8808651565|n/L/0 ali mohd chopan and cthers.1 | 266042.15| 188170.2| 454356| 229474 0| 247042 0 958
e 1402011023/L
Sonium  |2023-2024|Cngouing D/880859262 |Earthfiiling Makbooza Ahli Islam 277080.54] 5767.25 282848 0 0 5856 0 24
a o |! im,owoﬁomw\r Development of Playfield Kanioo ——— =
wc.:c:_ 2023- b Oﬁmo:_m D/580859415 |side _ 408361.59 47459 455821 7320 0 7320 a 30
= S el mM.,\.,.NoHHoww\_. Development of Park near Astan ) R
Ongoing  |D/880859387 |Shereef bunyaal at sonium 352042. 15! 133786 486001 208754 0| 263654 0 1031
i ~ 11402011023/1.|devel.of jinazgah at fakut im&._o_ T i
22 Dsno_:v D/880858696 |sonium5 59270.51| 45098.99 114376 6734 0| 64318 0 262
] v Censtruction ¢f PMAY-G House for o S a
{1402011023/! |Individuais -PRAAY-G REG. NO.
_ﬂ.\_;.éwl@.w 83 |ixi4osessye | 3i80f 0| 23180 0 0| 23180 0 95
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' EXECUTIVE MAGISTRATE 18T CLASS

NAIB- TEMSILDAR CHUKAR-KUNZER
’- SUPURNDNAMA

foday on 11 2 undersigned along with + atwar: haiva Yal & P H ‘Aadon
Condicten Jentarcation as Jdirected by wornthy 5.0.M Guimarg. Also
memiecs of cacchavat haloa sonim & Lamberdar £anr nrned wera prasant

Hd patuh evicted on apot has bean hardad saar 15
SYatbegy sonm tor developtiient of play fisld/ playgrournd Alsc

t TS wele issued ta encroachers Lo rythiuve furihu encroacnments on
e cwn failing with ac!ion‘unc’ier; law will be taken against them
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Asnaexu Q4 ¢

Office of the Tenhsiidar Kunzer

Asst. Collector Ist Class /Executive Magistrate Class Ist.
(Vmail tehsitofticekunzerdgmail.cony, 01954-255110).

1 he Station House Utticer,
Kunzer/Pattan

Subiect: Providing of Police Assistance for anti encroachment drive at Village
Sonium for development of Playfield.

Sir,

~As 4
Regarding tho subject cited abave, in thic connestion you arc hereby

directed to provide sufficiéent police assistance both men and women
contigent on 15/02/2024 at 1lam in order to maintain Law and Order
problem.

NO: TK/0Q/2023 / 632 Yours faithfully,
Dated: - 14 /02/2024 2% ~

ty Commissioner Baramulla for favour oﬁ i
: su:ate Gnlmarg for mformatmn
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OFFICE OF THE TEHSILDAR KUNZER
EXECUTIVE MAGISTRATE 1*' CLASS /ASSISTANT COLLECTOR 1"' CLASS.

BEFORE THE HON’BLE Ist ADDITIONAL DISTRICT JUDGE, BARAMULLA

In the case of:

1. Gh. Mustata Malla /O Gh. Rasool Malla
2. Mohamad Assadullah Malla S/o Lt Gh Ahmad Malla
Both Residents of sonium tehsil Kunzer District Baramulla
...... Appellants
VERSUS

(=

. Union Territory of Jammu & Kashmir through Commissioner Secretary to the Rural
Development department at Civil Secretariat Srinagar/Jammu.

. Assistant Commissioner Development Barramulla.

. Block Development officer Lalpora Tangmarg.
Tehsildar Kunzer.

. Ghulam Mohammad Malla $S/o0 Ali Mohammad Malla.

. Igbal Hussain Malla S/o Ghulam Hussain Malla, both residents of Village Sonium Tehsil
Kunzer & District Barramulla.

. Shabir Ahmad Sofi S/o Ghulam Rasool Sofi R/o Kanloo Tehsil Pattan & District
Baramulla.

Uk WK

-

....Contested Respondents
8. Mohammad Qasim Malla $/0 Ali Mohammad Malla

9. Gh. Hussain Malla S/o Lt. Gh Rasoocl Malla
10. Gh. Ahmad Malla S/o Ali Mohammad Malla

All residents of village Sonium Tehsil Tehsil Kunzer Dist. Bla

...Proforma Respondents.

In the matter of:- Appeal against order dated 09.03.2024 passed by learned Sub-judge/cuntl
Judge Sr.Division Pattan in the application made by respondent No.03
for clarification

May it please your honour that:

The statement of facts/ compliance report is submitted as under:
O1. That this office received a complaint/representation from inhabbitants of willage
Sonium through Sarpanch along with senior citizens of the said village who

complained that some of the persons have illegely encroached the Kahcharie Land.

02. That the village inhabbitants also claimed that some illegal encroachers particularly
petitioners have encroached Shamilat deh Sec 4 land.

-~ - l' . '
,/{.;;;.“:w..-
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. . e " . Al 3 ifir 1 ‘
. 03. That the representation was forwarded 1o Naib Tehaildar Chukar for verification anc
report.

04. That Naib Tehsildar Chulenr verified the matter and it was found that the petitioners
nameh Ghulam Mustafa Malla 8/0 (ih Rasonl Malla, Mohd Assacdullah Malla F-),fr,' G.h
Ahmad Malla. and Moldd Qasim Malla 8/0 Ali Mohd Malla, “ihularn %1"-'“"")%‘”-. ""F““"
Sio Late Ghulam Rasool Malla and Ghulam Ahmad Malla S/o Al Mohammad Malla
have encroached the Shamilat deh Sec ¢ / Kahcharie land at village Soniuim falling
under survey Na.s 100.102,163, 403.

05. That the notice under the provisions of Land Revenue Act 1996 was served/issued

10 aforementioned petitioners (illegal encroachers) by the undersigned and they %ere
directed to evict the land within 04 days.

06. That the illegal encroachers didn’t obey the directions of this office and continuously

made hurdles and intentionally tried to grab the Shamilat Sec 4 / Kahcharie land of

( village Sonium and this office didn’t allow them to do so, and accordingly an anti-
encroachment drive was carried out as per provisions of law.

No.TK/0Q/2023-24/8]0
Dated:-28/03/2024
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C COURT OF SUB JUDGE PATTAN

(‘}lz\‘k‘ File Nu, Date o nstitution | it ol Ohreder {
dhmuse. 2300 0074 09 03 2024

h—i—tlic Case of:-

1. Ghulam Mustata Malla
Son ol Ghulim Rasool Malla

2. Mohammad Assadullah Malla

3. Ali Mohammad Malla
Both sons of fate Ghulam Ahmad Malla

4. Mohammad Qasim Malla
Son of Ali Mohammad Malla

5. Ghulam Hussain Malla
Son of late Ghulam Rasool Malla

6. Ghulam Ahmad Malla
Son of Ali Mohammad Malla
All Residents of village Sonim, Tehsil Kunzer
District Baramulla
Plaintiftsy Non-Applicants along with their
Counsel Adv Javeed Ahmad Parray present.

Vers u-s/'_?*"j'"j
1. Umon Territory of  Jammu & 1(%%hmir through
Commissioner Secgétaty to the Rurelf Development
Department @t Civil Seeretariat Srinagar’ Jammu
Assistant Commissioner Development Baramulla
Block Development Officer Lalpora Tangmarg
Tehsildar Kunzer a '
Ghulam Mohammad Malla
Son of Ali Mohammad Malla
6. lgbal Hussain Malla
Son of Ghulam Hussain Mailu
Both lesidents of village Sonim Tehsil Kunzer District
Baramulla -
7. Shabir Alunad Sofi
Son of Ghulam Rasool Sofi
R/0, Kanloo Tehsil Pattan, District Baramulla
Detendant No. 3 Applicanthereim along with his Counsel Advorate Tousce! Gan and Adv Muneer Ahinad

SO SRS

Dar presont

fn the matter of: - Application on hehall of defendant no 3 applicant hevein seeking
ok ’ ¢ SRS B
Clatification as o whether any onder has been pasacd by this coudt

\ I

agaimst the applicant heremn which debars e detendant 1o
; deTendant e

Ghulam Musta Mallu & Ors., V/S, U.T of J&K& O
Case Fie Nodl/musc
Page no 1 of 23
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O3 apphic S
applicant 1o procecd ps per e provisions ot law with respuet o

the lnnd by i )
wd beannp Suivey No, 162 and 103 m the above ¢ .||'\I|n|1n'\l st

TULLD Noud R'iio]j_'[

1. Instant  apphication secking clarificationn  as 10
whether any order has  been passed by this court
against the defendant No.3/ applicant herein which
debars him to proceed as per the provisions of law with
respect to the land béaring survey no. 162 and 163 in
the above captioned suit has been submitted by the 1d.
Counsel for the defendant No.3/ applicant herein on the
ground that this court has been pl‘ea’.'s-éaf\-fa:_\gass an
interim order on 16-02-2024 ‘by virtue which the
defendants no 05 to 07 have been directed to maintain
status quo with respect to the suit property till next
date of hearing. Land measuring 18 Kanals and 25
Marlas falling under Survey No 162 situated at Sonim

Tehsil Kunzer is SHAMILAT DEH Ghair Mumkin Nala

Ghulam Musta Matla & Ors., V/S, U.T of 1&K& Ors.
Case File Noa1/misc

fage no 2 ot 23



and the land measuring abont 18 Kanals and 12 Marlas

talling unden Survey No 163 situnted at Sonim Tehsil

Kunzer s SHAMILAT DIEH Mahfuz Khacharaie same 15
evidenced by the copy of Intikhabi Girdawari on record
plaintiffs /non-applicants herein have made
encroachments upon the water stream/nallah and upon
the kahcharai land bearing survey no's aforesaid by
planting various kinds of trees in order to grab the said
landed property and to squeeze the said water
stream/nallah. Revenue field agencies have also
submitted report to the defendant no. 04 (Tehsildar

S gatar

A . N
Kunzer) regarding the said encroachmgnts made:by the

E

plaintiffs/ Non-applicants upon tl"}é\?\:}],and and:»__,;éﬁ\rvater
stream aforesaid. Upon receipt of the réii'di"t from the
field agencies Tehsildar Kunzer has issued notices to

the plaintiffs / non-applicants for removal of

encroachments made by them wupon the said

Page no 3 of 23

@]



180

nallah/water stream and the Kahcharaie land but the

plaintiffs / non- applicants have failed to remove the

same as a result a drive is being conducted by the Ld
Tehsildar Kunzer for removal of encroachment in terms
of provisions of JK Land Revenue Act so as 1o retrieve
the water stream/nalla and the said kahcharai land in
question to its original position. The defendant no
03/applicant herein for utilization of allotted funds for
cleaning and clearing the already squeezed nallah and
restore the same to its original position has undertaken

certain works upon which the funds can be utilized and

e
EEY

maximum possible benefits are ghtained frogji"»,lthe said

works which shall cater the needs of~the large

population of the locality. Due to clearance and cleaning
of said nallah is not being merged with the road in fact

the said activity is being carried out in order to cater the

needs of maximum number of individuals,

Ghulam Musta Matla & Ors., V/S, U.T of 1&K& Ors.
Case Frieg Nedl/misc l ‘

Page no 4 of 23
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agriculturalists by allowing free flow of water through
the said nalla, but under the pretext of nrdcrr\dutctl 16-
02-2024 passcd by this Courl the plaintiffs  are
misconstruing the said order and are not allowing the
defendant no 03/applicant herein to proceed ahead In
the matter as per the mandate of law. In case the funds
allotted are not utilized at an earliest for allotted works
same may lapse due to the closure of the ongoing
financial year.

5. On the presentation of the application plaintiffs/

non-applicants Were put to notice. In pursuance to

service supra Advocate Javeed Ahmad _Parray has
caused appearance On behalf of the i plaintiffs /. '-;Itlon-
applicants, submitted objections to the application/:

3. In the objections filed it is submitted that the
application filed is misconceived both on the facts as

well as on law. Same has been filed on false, frivolous

Ghulam Musta Malla & Ors., V/S, U7 of J&K& Ors.
Case File NoAl/misc ;
page no 5 of 23
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grounds. The defendant No. 03 / Applicant has not
approached to this Hon'ble Court with clean nands. He
has taken recourse to concoction with intent to mislead
this Court. Prior to the filing of the application in hand
seeking clarification the defendant No. 03 / applicant as
well as the defendant No. 04 have filed their replies
separately and in his reply the defendant No. 03 /
applicant has averred that he has received the landed
property for the construction of the playfield from the
defendant no. 04 after its retrieval from the encroachers
and all the Codal formalities including the technical
Sanction and the administrative approval with respect
to the work has been obtained and{ﬁklé?eaftef the\ work
has been assigned to the mates, i.e.,_the defendants no
06 & 07. The nomenclature of the work as per the
annual Action Plan 2023-24 clearly indicates that

fallacies of the defendant no. 03 / applicant , as the

Ghulam Musta Malla & Ors., V/S, U.T of J1&K& Ors.
Case File Nod1/misc

Page no 6 of 23
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work In sti _— - o
question has been sanctioned under MGNREGA
under the name of “Diversion of the Nallah near

Playfield at Sonilum”, while as the defen-lant  NO
03/applicant  through the medium of the instant
application has pretended to be acting for the desilting
and dredging of the Nallah, without whispering a word
about the assignment of the work to the defendants 1o
06 & 07 and without disclosing the actual nature of the
work assigned to the defendants 06 & 07, thus given
the reply filed by the applicant/ defendant No. 03 his
plea to carry out work pales into insignificance and 1n
essence it is an attempt to negate the action of the
Plaintiffs/ non-applicants and renderz" their suit
:nfractous. Construction /diversion i?_guestion is;;%:fitaily
against the law and norms. Chief ‘.E‘n\gineer Irﬁéution
and Flood control /Jal Shakti Department Srinagar vide

his Order/Circular No. 13614-638 dated 29-03-2021

Ghularn Musta Malla & Ors., v/S, U.Tof J&KE& Ors.
Casre File Nod1/misc
Page no 7 of 23
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banned construction of Culverts, bridpes and tractor
crossings ote, over the water bodics, sneh as rvers,
Nallahs, streams and canals. N.O.C's already granﬂ.‘,(l
without consent of the 1 & F.C department have been
rescinded abinitio, further the power to grant N.0O.C's
has been conferred upon the designated authority, viz.,
the Superintending Engineer Hydraulic Circle Srinagar
once the proposal is examined in detail. No such NOC
has been obtained for diversion of Nallah in question by
the defendant no 03/ applicant from the concerned
competent authority, same is evidenced from the
communication addressed by the Asé?aﬁtrﬁ}qxgcuti\re
Engineer Tail Sub-division Kunzg,er bearing‘ No.
TRK/1110-12 dated 23-02-2024, cglling upon the
defendant No. 03 / applicant herein to stop the illegal

and unauthorized construction work of the playfield at

Sonim. The defendants no 06 & 07 while attempting to

Ghulam Musta Malla & Ors., V/S, U.T of J&K& Ors
Case File Ned1/misc
page no 8 of 23
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spot n

©
/
4 violation ol MGNRIEGA Guidelines, hesides the same
i"’ "
.-’I being  done  without  the NOC from  the cnncerned
supervising  authority ol the Nallah/Stream by
jving a

establishing his own illegal hegemony and after g
alls for an

go-bye to the law and the rules, which ¢

QOrganization of the UT of

enquiry through the Vigilance
h the

Jammu and Kashmir, with respect to whic
answering non-applicants are contemplating to file an

I
appropriate motion and the matter came tc be argued

Heard learned counsels for both the sides.

4. Ld. Counsel for the defendant no.3/ app_liggnt has
argued that this court has passed o.ttcler »aga‘i}l‘stﬂ*ghe
private defendants 5 to 7 in ex-parte ;n\tbe appliqatiOn

r
| C
relief whereby this court has directed the

|
|
for interim
on spot

f
defendants nos.5 to 7 to maintain status quo
with respect to suit property. Ld. Counszl has argued

Ghulam Musta Malla & Ors., V/S, U.T of 1&K& Ors
Case Hile Nod1/misc
Page no 9 of 23
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that in the garb of present order plaintiffs/ non-
applicants are not permitting the official defendants to
carry oul the work on spot and to retrieve the
Kahcharie/ state land on spot. Ld. Counse!l has
submitted that it is the plaintiffs/ non-applicants who
have encroached upon the land recorded as Kahcharie
or stream / Nallah. In the garb of the present order they
are intending to grab the same again. Learned counsel
has also submitted that land measuring 18 Kanals and
15 Marlas bearing Survey no. 162 is recorded as Gair

Mumkin Nalla and land bearing survey no. 163 is

recorded as Mehfooz Kahcharie as such is the

prohibited Shamilaat land. This _z,"éqiift “has, no
jurisdiction to adjudicate upon the- same. Thei: 1d.

counsel has also argued that in case the official

defendants are going 10 convert the lanc as Nalla/

stream it is the concerned authorities who are

Ghulam Musta Malla & Ors., V/S, U.T of 1&KE& Ors,
{ase File Nod1/misc

page no 10 of 23
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empowered to rey .
move the encroachment and to prevent

its conversion. The ‘
n. The Id. counsel has also argucd that the

plamtiffs/ non-applicants have no right over the suit
land as such they cannot claim neither they have any
right over the same. The Learned Counsel for the
defendant no. 03/ applicant herein has also argued that
the said work is being carried out under MGNREGA
scheme formulated under GDPD programine, which is
formalized and formulated at the grass-root level with
the participation of all line departments which also
includes the Department of Irrigation and Flood
Control, whose one of the representatives/officials

participated in the said meeting as such there is no

requirement of obtaining any N.O.C from Irrigatign and

\
Flood Control department. Ld. Counsel has contended
that they require the clarification to the extent that

whether any order has passed by this court in the

Ghulain Musta Malla & Ors., V/S, U.T of 1&K& Ors.
Case File Nodlfmisc

Page no 11 of 23
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application for interim relief bars the defendant no.3/
applicant herein to proceed ahead in the matter as per
the provisions of the law in respect of the land bearing
survev no. 162 and 163 as the same would clear the

confusion created in the garb of the status quo order

passed.

S. On the other hand 1d. counsel for the plaintiffs/
non-applicants has argued that the defendant no.3 /
applicant herein seeks clarification to perpetuate the
wrong as they are going to convert the water stream into
playground that too witho_jut'{ obtaining \é\IOC from
Executive Engineer irrigation and Floc_)c_i_.fc'c’ilx;ntrol who 1is
competent authority under Jammu & Kashmir Water
Resources (Regulation and Management) Act, 2010
as conversion of the land recorded as a Nallah / stream

for any other purpose is not permitted unless N.O.C is

obtained by the concerned department from the

Ghular Musta Malta & Ors., V7S, U1 of J&KE& Ors.
Case Fike Nod ) fraisc

Page nu 12 0f 23



189

authoritics ¢
18 empowered  under Jammu & Kashmi
mir

Water
Resources (Regulation and Management) Act,

2010. The defend: '
The detendant no.d/ applicant s having no

authority to convert the land recorded as a Nalla/
stream for any other purpose other than purpose for
which it is meant. Conversion of the water stream/
Nahalla will affect the irrigation source of the adjacent
land holders and will thereby render its catchment area
barren. Clarification cannot be sought for reviewing the
order passed. The land recorded as Nalla/ water streain
has been encroached upon by the defendants. The

plaintiffs being the residents of the area want to protect

the same and to prevent its coriyersion. The\‘;‘-executive

engineer has denied the N.O. C'to the_:c_i"e; ‘hdant no.3
and he has not challenged the same. The defendant no

03/ applicant now is bent upon to go ahead with his

illegal activities and seeks clarification just to cover up

Ghulam Musta Malla & Ors., V/S, U.T of J&K& Ors.
Case File No4l/misc
page no 13 of 23
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his wron
s 2. As sue - .
vch elarifiention application aubmitted

deserves : ;
1 s ‘(, l)(, T -
dismissed, Executive Assistant ngineer

Sub Divisi .
) Jvision Kunzer has alrendy issued o notice 10 the

defendant no.3 / applicant calling upon to step the
illegal work of conversion on spot. Learned Counsel has
relied upon;
B -Ram Chandra Singh, V/S Savitri Devi
and Ors. ALLR 2004 S.C
2. Mukul Agarwal & Ors, V/S, State of
Uttar Pradesh & Anr. SCC Criminal Appeal

No. 249 of 2020 in support of his

arguments

i
g \)

6. Heard and considered the ar ments. Pemgé’d the
plaint, application for interim relief, applicatior. seeking

clarification of the order passed in the application for

interim relief, objections to the application and other

ural

Ghulam Musta Malla & Ors., V/S, U.T of J&K& Ors.

Case File No41/misc
Page no 14 of 23
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law cited,

7. Plaintifls / non applennts herein have filed the
suit captioned above on the plea they along with their
respective co-sharers are the owners in possession of
land bearing survey no. 165, 166 and 403 measuring 18
Kanals situated at Sonim. They have inherited the same
from their ancestors. Land in question is being
agricultural in nature and is source livelihood to them
and their respective families. Rural Development
department has through block office Lalpora has
constructed the road through MGN_R-_EGA bch‘éﬁ\( using

[

the river bed nallah material duri‘ijig the ﬁnanéi,gﬁl year

N

~

. \".‘ . g
0022-23 adjacent to the landed properties of plaintifts.
Alongside the pathway a nallah/ water stream popularly
known as Ara is passing through the land bearing

Survey no's. 162, 163 and 403 which often remains at

Ghulam Musta Malla & Ors,, V/s, U.T of J&K& Ors.
Case File Nod1/misc
page no 15 0f 23
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oo particul; ,
particularly during (he TNy sense
BOOKOIE SN

acts as a drai
as - drainage -
Re during Hood and thereby safegraards

the adjacent
adjacent L . . . .
wmided propertics from being washel away

Nalla it question serves as a source of irrigation to the
plaintiffs and other land as well. The defendan:s 2 and
3 on the behest of the private defendants are adamant
to fill up the water stream/ nalla and change its course
after merging the road with the same and to divert the
same towards landed property of the plaintiffs/ non-
applicants.

8. This court vide order dated 16.02.2024, has

directed the defendants no 5 to 7 to m_amtam status

%Mr* s

quo on the spot with respect to tﬁ&smt propg"(y subject

~
o

de. Order su.pzra is still

to the objections from the other

intact. The defendants have not submit:ted written
statement or objections to the application for interim

relief yet and instead of submitting written

Ghulam Musta Malla & Ors,, V/S, U.T of JRKE Ors.

Case File No41/misc
: page no 16 of 23
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has filed ;\]\]\\i‘-”“”” i seaki o ps y

seoking clarification to the
oxtent whether (he order passed by this court in the
application  for inlerim bars the defendant no.3/
applicant herein to proceed ahead with the matter as

per the provisions of law in respect of the land bearing

survey no. 162 and 163 situated at Sonim on the

ground that land measuring 18 Kanals 15 Marlas
bearing Survey no. 162 is recorded as Gair Mumkin
Nalla and land measuring 18 Kanal 18 Marlas bearing

survey no. 163 is recorded as Mehfooz Kahcharie land.

Plaintiffs/ applicants have encrogched upon the same
f’\ L‘.“;l‘if,‘ o

5_‘&

. % N
by planting trees so as to gfab the land-supra and to
'f{‘,' -; ;';:"'
squeeze the water stream/ halla. fI‘,eh,;:-ﬁlc’.ar Kunzer
defendant no.4 has after serving notices upon the

Plaintiffs/ non- applicants herein and providing them

opportunity of being heard directed them to remove

Ghutam Musta Malla & Ors., Vv/s, U.T of 1&K& Ors.

Case File No41/misc
page no 17 of 23
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as owetl as 1)
as the KK ;
heharie tand howeyve paantits /o s
appheants have fai
have failed 1o retriove (ke seme ad aireh drive

s being conducted by Tehsildar Kunzer for rernoval of
encroachments in terms of the land revenue Act. AS
such drive is being conducted by the Ld Tehsildar
Kunzer for removal of encroachment in terms of
provisions of JK Land Revenue Act so as to retrieve the
water stream/nalla and the said kahcharaie land in

question to its original position. The defendant no 03 /

applicant there in for utilization

N

cleaning and clearing the _,{é.lready squeeged nallah and

of allotted funds for
1'\:\. )

restore the same to its orifinal position__'has undertaken

certain works upon which the funds-can be utilized and

maximum possible benefits are obtained from the said

works which shall cater the needs of the large

population of the locality. Due to clearance and cleaning

Ghulam Musta Malla & Ors., V/S, U.T of J&K& Ors.
Case File Nod1/misc
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of sand nallah ju not heing

merged with the roacd In fact

by cleani
: e nallaly same | .
RAMe 18 not being merped with the

road, said aclivity is rather being carricd out in order to
cater the needs of maximum number of individuals,
agriculturalists by allowing free flow of water through
the said nalla, but under the pretext of orde- dated16-
02-2024 passed by this Court the plantiffs are
misconstruing the said order and are not allowing the

defendant no 3/ applicant therein to proceed ahead in

the matter as per the mandate of law. In case funds

R
- i 8

/."‘h..—.. k%\\
4 -

allotted are not utilized at a/jy garliest ‘fbrxbtted works

B
same may lapse due to 111':1:& closure 01;‘ the ongoing
financial year.
9. On the other hand plaintiffs/ applicants in the
objections filed has resisted the application on the
ground that the defendant no.3/ applicant has not

approached this court with clean hands. He has taken

Ghulam Musta Malla & Qrs., V/S, U.T of J&K& Ors.

Case File No41/misc
Page no 19 of 23
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recourse to ¢
concoction ‘

oction and fabrication Defendants?

: S s )

no.3 and 4 have filed their reply separately and have
contended that they have received the landed property

for construction of the playfield from defendant no.4

after clearing the same from the encroachers. Work in
question has been sanctioned under MGNREGA
Scheme. Nomenclature of the work as per the annual
action plan 2023-24 clearly indicates that work in
question has been sanctioned under MGNREGA under

the name of Diversion of Nalla near playfield Sonim.

Construction/ diversion is totally against the law and

norms. Chief Engineer Irrigation 2 _,*_FlOOd Control Vide

638 dated? 29.03.2021
o ;g

banned the construction of ‘lverté_},/,%ridges and
et

T

Order/ Circular No. 1361

i

-

tractor crossings etc over the water bodles, such as
rivers, Nallahs, Streams and canals. No NOC has been

obtained for the diversion in question by the

Ghulam Musta Malla & Ors., V/S, U.T of J&K& Ors.
Case File No41/misc
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Ghulam Musta Malla & Ors., V/S,
Case File Nod1/misc

detond: R
fendant s Defendant ve

Vo nppHenmt e painge aheadd

with dhivers
PRION processan violation of |
W

11 This  court has passed the order in
application for interim relief in ex-parte to the extent
that the detfendants no 5 to 7 shall maintain status quo
on spot with respect to the suit property. Land bearing
survey no. 162 measuring 18 Kanals and 15 Marlas is
recorded as Gair Mumkin Nalla and land measuring 18

Kanals 18 Marlas bearing survey no. 163 situated at

Sonim is recorded as Mahfooz Kahcharie. Status of the
land supra is not denied by either party to lis. Land

supra falls within the category gf@r‘otﬁbited shamilat

o

land. Tehsildar Kunzar in his !i:eport has safjmitted that
=

\ ;
he has removed encroachment ‘out of the leénd supra. In
Nt _“ ‘.._‘ -

B S et

case defendant no.3/ applicant is intending to convert

the land recorded as Gair Mumkin Nahalla without

obtaining N.O.C from the AEE,/ Executive Engineer

U.T of J&K& Ors,

page no 21 of 23
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arcoat liberty to

approach he -
'@ authorities Cmpowered in |

HES regare
under  Jammu

& Kashmir Water Resources

Re
(Regulation  and Management) Act, 2010 as

authorities mentioned in the Act supra are

eémpowered to remove encroachment from the water
stream / Nahalla and to prevent its conversion etc.
The 1d. counsel for the defendant no.3/ applicant
has rather submitted that they are using allotted

funds for cleaning and clearing the-:already squeezed

L ‘1\. h
P

nallah and restore the samg~to its original position.
: ..', :T;

Order dated 16-02-2024, pas‘ésd by t_!:llis,,."""ourt in the

———

application for interim relief is clear and unambiguous

as by virtue of thc{ aforesaid order this court has

<) directed only private defendants no Sto 7 to maintain

status quo on spot in respect of the suit property.

-

Status quo means that character, nature and features

Ghulam Musta Malla & Ors., v/S, U.T of J&K& Ors.

Case File No41/misc page no 22 of 23
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COUrt has npat gy far passed any o
Y, 7 ) S
4 agaimnmst offic [
¢ S 1010 Slend: | .
| (1(.|(,|1LL1|11:5 including defendant no 2

P |
ppm—

the above capfi )
> captioned application for interim relief as the

d > b
efendants have not so far submitted objections to the &
same. Application requires no further proceedings same

is accordingly disposed of be made part of the

—

application for grant of interim relief. 1 ¥

Digitally signed by

Announced in open court

Today on 09.03.2024 ALTAF HUSSAIN KHAN

Sub Judge Pattan

PA, Malik Showkat

Ghulam Musta Malla & Ors., V/S, U.T of J&KE& Ors.

No4l/misc
Case File NodL/ Page no 23 of 23
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Court of 1" Additionnl Distriet Judge, Buramulla,

——

T the case of: - B )

Loh Mottt Malla S O Gl Kasood Nabla
S Mohamimad Assadutlab Malla S O Tt Gh Alwad Malla
Both Residents of Somm Lehsil koneer Dist Baramulla
SAppellants

Through: Adv. kaved Al Paveay lor appellants,
VERSUS

L Union Territony of J&K theough Commissioner Seerelary
to the Rural Development Departiment at Civil Seeretariat, Sgr./Jmu
Asst Compussioner Development Baramulba.

o)

> Block Doy clopent Otlicer, 1 alpora Tangmarg s
4 Tehsildar Nunzer / /
S.0h Mohammad Malla $°O Al Mohanuad Malla P

o, Ighal toussain Malla § O Gh. Hussain Malla

Both residents of village Sonium Lehsil Kunzer Dist. Baramulla
- Shabir Ahmad Sofi 8§ O Gh. Rasool Soh
R O Nanleo Tehsil Patan Dist. Bammulla

....Contested Respondents

Mohammad Qasim Malla S O Al Mohammad Malla

Gh. Hussain Matta $70O Lt. Gh. Rasool Malla
10. Gh. Ahmad Malla SO All Mohammad Malla

All Resident sof Village Senium Tehsil Kunzer Dist. Bla.

...... Protorma Respondents.
—  Through: Nemo

on

9.

In the Matter of:

Appeal against order dated 09.03.2024 passed by learned Sub-Judge Crvil
Judge Sr Division Pattan in the application made by respondens Noo 3 wor
clarification,
And
Application for grant of interim relief.

Coram: Pawan Kumar Sharma
J.O.Code: JKO0135

ORDER
I The instant appeal has been ussigned ta this Court by learned Principal
District Judge, Baramulla for disposal under faw and was preseuted
before this Court today. Vet the appeal be diarized i the concerned
register: Appellants along with counsel present. The appeal is Gleds
NN

o s WA
Ol Mustata Matle o ane v UV o IAN ) o e Nav 4o Y

ENIENG IKUAGSR GG
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against the order dated 09.03.2024 (hereinafter referred to as
impugned order) passed by lcarned Sub-Judge (Civil Judge Sr.
Division) Pattan in an application preferred defendant No. 3 for

clarification. Office is directed to issue notice to other side and put up on
30.03.2024.

1A/01/2023

Application seeking leave to file the appeal:

[§S]

. The appellants have filed this application seeking leave to file the above
titled appeal on the strength of the photocopy of the impugned order with
liberty to place on record the certificate copy as and when the same are
available to them. On the grounds mentioned in the application, the
appellants are allowed to file the appeal without gertified copy and are
directed to produce the certified copy of impugned order on next date of

hearing. Application is disposed of and be made part of the appeal.
1A/02/2023

Application for grant of interim relief.

//
¥,

,%L
[

W

. The appellants along with the appezl above captioned have made this

application for grant of interim relief, which is supported by duly swom

f/ Lyg o
7’

1
e i
Al O%

i
1)
Fi f
2{/‘
Y
y

3
3 affidavit. Issue notice to other-side in this application also, in the

meanwhile the operation of impugned order dated 09.03.2024 shall

Al

501

remain stayed. Parties are also directed to maintain status-quo on spot
with regard to suit property (bricfly mentioned in the appeal). Scanned

record of the case shall also be called from the trial Court. Put up on

\

/7/#7{: /-*R‘;ﬂ{;{} /{T
A
/“r,?Y r} 7
7

\§§\ P 30.03.2024. -
b A} i
a O Announced U/ L
A 09.03.2024 Ist Addl. District Judge,
= Sy
o K\"\\*w Baramulla.
k‘\“{\?\ Mg e
,(;_L CNR No. JKBAG20001682024 Glr Mustala Malla & anr. v. UT of J&K & ars. Page No. 2 of 2
¢
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' A

P JEHAW

- A »
{\/‘) Foe Z( :}J('fl _/mf ;f-'_,"fé
Wi /
" -/ /jd{‘ ‘,'/‘ Dr J ."’c': {..,‘.;;

—



202

BEFORE THE HON’BLE COURT OF PRINCIPAL DISTRICT JUDGI;
BARRAMULLA.

IN THE CASE OF:- Civil Appeal Captioned below:-

1. Ghulam Mustafa Malla aped 45 Years S/o Ghulam
Rasool Malla.

2. Mohammad Assadullah Matla aged 62 Years son
of Late Ghulam Ahmad Malla, both residents of
Village  Sonium  Tehsil Kunzer & District
Barramulla.

...Appellants.
Versus

1. Unton Territory of Jammu & Kashmir through
Commissioner  Secretary to the Rural
Development department at Civil Sccretariat
Srinagar/Jammu.

2. Assistant Commissioner Development
Barramulia.

3. Block Development officer Lalpora Tangmarg.

. Tehsildar Kunzer.

. Ghulam Mohammad Malla S/o Ali Mohammad

Malla.

6. lgbal Hussain Malla S/o Ghulam Hussain Malla,
both residents of Village Sonium Tehsil Kunzer &
Distnct Barramulla,

7. Shabir Ahmad Sofi S/0 Ghulam Rasool Sofi R/o
Kanloo Tchsil Pattan & District Barramulla,

T

..... Contested Respondents.
8. Mohammad Qasim Malla aged 55 Years S/o Ali
Mohammad Malla.

9. Ghulam Hussain Malla aged 60 Years S/o Late
Ghutam Rasool Malla.

10.  Ghulam Ahmad Malla aped 56 Years S/o Ali
Mobammad Malla, all residents of Village Sonium
Tehsil Kunzer & District Basramulia.

...Pro-forma respondents.

INMATTER OF:-Appeal against the order dated 09-03-2024 passed by Sub-

Judge/Cvil Judge Semor Division Pattan in the above
capuoned Cwvil Suit on the apphication for clanfication
made by the respondent No. 03,

May it please your Honour.

The appellans most humbly submit as under:-
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L That the appellams aee the residents ol the Cngon | croaory of 18K and
ave resading at Soniwm PG, within thee pucesdiction of this Hon'hle
Clond, as such ave wittiun theen viphits o mvola the punsdiction ol ths
honble comt lor the protection & culorcement of thes ogehts

2o That the appetlints have no o alicenstive and cllicacions romedy
other than the present appeal . turther the appellants have not approached
o wary other comt o feram i the present canse, other than this Hlon"ble
cowrt by way of the present appeat.

3. That the brel facts piving, rise w the instant appeal are as under -

a. That the appellants along with their respective co-sharers arc the
owhers in possession of the landed property falling under Survey
Numbers 165, 166 and 405 measuring 18 Kanals situated at
Mouza Sonium Kunver, having inhcrited the same from their
anceslors and the landed property in question being agricultural
in nature is serving as a source of livelihood for the appellants and
their respective families, for the proper cultivation and utilization
of which the rural development department has through Block
Office Lalpora constructed thc road under the MGNREGA
Scheme by the use of the river bed/Natlah Mukh material duning
the financial Year 2022-2023.

b. That adjacent to the landed propcrties of the appellants and
alongside the pathway therc runs a Nallah/Water Stream,
popularly known by the name of Ara in Kashmiri dialcct through
the Survey Numbers 162, 163 and 403, which ofien remains at the
brim, particularly during the rainy season and acts as a source to
drain gut the flood waters and thereby safeguards the adjacent
landed  propenics  from geting  washed  away. The  water
stremn/Nallab serves as a source of rigation o1 the appellants
and the lower repinian owners as well. is worthwliile (o mention

over hiere that the sircam/Nablab is exisung on the spot from tinies
immemorial.

hat since the siee: g :
AL since the stecam in question serves as g backbone fin the
aEng al :
agnculiuc and hotticultural operations m the atcy, headey
SCUVI 45 4 SOtree
£ 45 a souree o drim o the Nood walers and saving aogd
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sale-puarding the apeicalieal and horticultural fickds in the arcas

adycent to which the same is passing (hrough,

(2 That the respondent No 03 under a well-knit conspiracy
with the povate respodents 060 & 07 manaped Lo
sanction the work of the divession of (he Nattah/water
stream near play fickd Sonium with an intent to conven
the same into the play ficld, however, given the
prohibition provided by the law against the conversion
of the water bodies the technical sanction as well as the
administrative approval has been accorded for the
work, “development of the play field at Sonium™ thus
the defendants 06 and 07 started to cxecuted the work
of the diversion of the Nallah in the immediate vicinity
of the landed property of the appellants as well as the
pro-forma  rcspondents  without following the
procedure established by the law and thereby endanger
the proprictary land of the appellants, thus the
appellants and the pro-forma respondents filed the civil
suit caption Ghulam Mustafa Malla & others v/s Union
Territory ol J&K & others before the Hon’ble Court of
Sub-judge Pattan, hercin-after called the Ld. Court
below and the Ld. Court below passed an ex-parte order
in the case on 16-02-2024 and thereby directed the
respondents 06 & 07 to maintain the status quo on the
spot with respect to the subject matter of the swit. The
copy of the order is annexed herewith for the kind
perusal of this Hon'ble Court and is marked as
ANNEXURE A-1.

a. That the respondents 02 & 03 filed their reply separately on 19-
02-2024, in which the respondent No. 03 contended to taken over
the tanded property recorded under Survey Numbers 162 163 and

403 trom the defendam No. 02 tor the consu uction of the play-

'“) a 1 v P & o .
Bround/playficld at Sonjum and the respondent No. 02 stated in

his re . .
reply that the work after the spot alipnment has been handed
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OVE o the mates, ¢ the wspondents 06 & 07, while as the

respondent No, 02 renained tipht hipped and did not utter a word

about the handmg over the Nallah (o the detendant No. 03 for

devetopnent ol the play-ficld

b Phat s worthwhile 1o mention over here that the NOC sought

by the respondent No. 03 from the department holding control of
the Nallah as per Section 81 of the J&K Water Resources Act
2010, viz,, the 1&F Department has been denied and the
respondent No. 03 has been required te undone the violation
affected by him on the spot by the Executive Engineer lrrigation
and Floed Control Tail Race Kunzer vide his order dated 23-02-

2024. The copy of the order is anncxed herewith as ANNEXURE
A-2.

c. That afler filling his reply the respondent No. 03 as an
afterthought preferred to file an application for clarification
before the Ld. Court btelow and thereby in disguise sought
modification of the order dated 16-02-2024 by pretending that the

. order has been passed only against the respondents 06 & 07, as

such he is not debarred to carry-out the construction and the Ld.

Court below after obtaining the objections from the appellants in

essence modified the order dated 16-02-2024 by passing and

order of clarification on 09-03-2024 by holding that no orders

have been passed against the respondent No. 03, thus granted a

lease to the respondent No. 03 to render the suit of the appellants

as infructuous and allow the respondent No. 03 to affect
conversion of the Nallah into the play-field. The copy of the order

is annexed herewith and is marked as ANNEXURE A-3.

4. That the appellants are aggrieved by the order Dated 09-03-2024, i.c.. the
ANNEXURE A-3, herein-afier called the lmpugned order and assail the

same on the following grounds, which are taken in alternative and without
prejudice to each other.
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8) That the observations about the lack of jurisdiction by

the Ld. Court helow in the impugned order indicales
that the facts of the case have been misconccived by the
Ld. Court helow, in that the appellants have not claimed
any ownership right over the state land and the land
recorded and existing as Gair-Mumkin Nallah and there
endeavour is to safe-guard their own proprietary land
against any damage that may ensue due to the diversion
of the Nallah, which is triable by only the civil court,
therefore, the impugned order is bad in the eyes of the

law and the same merits to be set-aside.

h) That the appellants reserve their right to urge further
grounds at the time of the arguments.

In the premises it is, therefore, prayed that the appeal be
accepted and the impugned order be reversed and set-aside. For

the same would be in consonance with the law and justice.

Appellants through counsel.
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. 15“’
GROUNDS 38
a) That the im T i o
i pupned order iy illegal, illopical and has g
HEN passe ancous 1
passed on extrancous considerations, as such the
SAME 15 not sustainable in the cyes of the faw, thus
. . | ..(“
merits to be set-aside.
b) Thatthe impugned order is arbitrary, capricious and has
been passed without the application of judicial mind, as
. 3 (
the same stands passed in a casual and cavalier manner,

as such the same merits to be set aside.

"c) That the impugned order in essence is modification of
the ad-interim order dated 16-02-2024, in that the
respondent No. 03 in his reply filed on 19-02-2024 has
admitted to have handed over the work for the
execution to the respondents 06 & 07, thus under such
circumstances the respondent No. 03 is persona non-
grata in so far as the execution of the work on the spot
is concerned and the I.d. Court below instead of
proceeding to have issued the clarification of the order
dated 16-02-2024 ought to decided the interim
application on merits, by considering the loss likely to
be caused to the proprietary land of the appellants by
the diversion of the Nallah to the vicinity of their land,
thus the impugned order is bad in the eyes of the law,

hence the same ments to be set-aside.

d) That the respondent No. 03 is taking the law into his
own hands by illegally converting the Natlah/Water
stueam into the playficld It is submuticd that as per
Secbon 81 of the J&K Water Resourees Management
Act 2010 the Water Bodics, including streams, rivers,
Nallahs and Springs, cte., are with the control of the
1 C Department and no diversion or conversion can
be made uniess NOC is obained from the 1&FC

Department. tn the present case the motion for the NOC
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BEFORL THE HON'BLE COUrT (w
‘ L COURT OF prine
JUDGE AT BARRAMUI | A AL, Digtmig

IN THE CASE OF-- Civil

appeal Captioned below: -
1.

Ghulam Mustaty Mata aped 45 Years Sio €
Rasool Malla,

ihulam

Mohammad Assadullah Malla aped 62 Years son
ol Late Ghulam Ahmad Malla, both rcsidents of

Village  Sonium  Tehsil Kunzer & District
Barramulla,

...Applicants,
Versus
1. Union Territory of Jammu & Kashmir through
Commissioner  Secretary to the Rural
Development department at  Civil Secretariat

Srinagar/Jammu.
2. Assistant Commissioner Development
Barramulla,

3. Block Development officer Lalpora Tangmarg.
4. Tehsildar Kunzer.

5. Ghulam Mohammad Malla S/o Ali Mohammad
Malla.

6. Igbal Hussain Malla S/0 Ghulam Hussain Malla,

both residents of Village Sonium Tehsil Kunzer &
District Barramulla.

7. Shabir Ahmad Sofi S/o Ghulam Rasoo! Sofi R/o

Kanloo Tehsil Pattan & District Barramulla &
others.

.--.Non-applicants.

INTHE MATTER OF:- Application for the grant of interim relief.

May it please your Honour.

The applicants most humbly submit as under:-

I That the applicants have filed the above captioned appeal betore this

Hon'ble court which 15 pending, ton disposal.

2. That the applicants have o very strong pima face case and arg sure (o

succeed on its merits.



~

209

pie

e balance ol convenienee ey in lavour of
I

i reliet to stay the ope
it

PISSING. an order of

Fation of the i
H of the pugned arder, fiyy otherwige

e applicants are sure (0 suffer gy imeparable loss, which cannoq he

atoned by any amount of Lompensation in (erng of money Iatter on

4. Henee thas application.

5. That the applicants crave the leave of this hon’ble court 1o rely upon,

refer to and adopt in extenso the averments made in the main appeal for
the disposal of the instant interim application also.

In the premises it is therefore prayed, that pending disposal of the main
appeal the operation of the impugned order dated 09-03-2024 be stayed.
For which act of kindness the applicants as are duty bound in law shall
€ver pray.

Applicants through counsel.
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C Government of Jammu & Kashmir

Office of The Sub Divisional Magistrate Gulmarg

Email id: -

Phone/Fax: 01954-254635

Subject: Execution of Work Providing of NOC, thereof (Development of Playfield at Sonium side at Haiga
Sonium),

ORDER

As requested by the Executive Engineer F.B.l Division Tangmarg vide no. FBID/8104-07 Dated:
09/03/2024 a joint team of below mentioned officers is hereby constituted who shall visit the
spot and shall ascertain the actual proposal which can be executed on ground withaut any
damagc to the existing course of nalah.

Tehsildar Kunzer

I
2. Block Development officer Lalpora.
8 3.  AEE Irrigation Sub Division Kunzer
' 4.  Zildar Canals Kunzer.
S.  Area Incharge Geology and Mining Department. [
’1\) } } /7 i
No: - SDM/G/2024/ >->4[ -So _ J = Lt~ i
Dated: 1] /03/2024 N —~ N

iqppivwe

-
- ot

Copy to the:
1. All concerned for information and n/a
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.‘.-_.~---.--_f|l_,...,_ Zrted Wone bnowd N
OFFICE OF THE TEHSILDAR KUNZER 3
tarcutive M.nziﬂm?; ( l;s‘t. O.ﬂ /\:ti;!a:vl (_élio'_rf;r II'J Class E
The Sub Divisional Magistrate, e 5 g . -
Gulmarg
/'.‘/ o § ;’_‘4-‘.

Subject: Execution of Work-providing of NOC, thereof (Development of playfic
>onum side at Halga Sonium)

Sir,

In compliance to the order issued from your office vide No. SDM/(G/ 26024 2246.5()

Dated: 11/03/2024, it is submitted that on 13/03/2024. al] the team members nciuding
undersignd along with Patwari Halga Concemed were present on spot. The Demarcanon
was conducted in presence of Block Development Officer Lalpora, AEE Imgation Sub
Division Kunzer, Zildar Canals Kunzer, Area Incharge Geology & Minning Departmen:
and original course of Nallah was shown to the team members. and public whe w%‘e
present on spot. m
It is pertinent to mention that the original course of Nallah/Kuhi has not begn
changed. .

Hence the report is submitted for favor of further necessary action at your =nd

No. TK/0Q/2023-24/ Foc - oS

Dated: 14/03/2024 Yours faithfully ~ »\

.wthcr
WY

; W =
. Copy to the : " wPEN

I. The Block Development Officer Lalpora for infSrmation
2. The Assistant Executive Engineer Irrigation Sub Divisign Kunzer, for information
3. The Zildar Canals Kunzer for information

4. The Area Incharge Geology & Minning Department for information
5. File foprecords.

https://www . jkpaysys.gov.in
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Email Id: - sdmgulmarg2014igmail.com Phone/Fax: 01954254638

; - Government of Jammu & Kashmir
x: OFFICE OF THE SUB DIVISIONAL MAGISTRATE GULMARG

The Block Development Officer,
Lolpora

Subject:- Execution of Work- providing of NOC, thereof ( Development of
playfield at Sonium side at Halga Sonium.

Sir,
Kindly find herewith a copy of communication received from the
Executive Engineer FBI Division Tangmarg (copy enclosed), and
communication received from the Office of Tehsildar Tangmarg (copy
enclosed) wherein it has been communicated that original course of nallah/ khul
- has not been changed.
I.n this rega.rd you are directed to proceed ahead without further delay in

Yomrs Faithfulry

F
_ AT

==

C |
Sub Divistonal Magisteate
Gulm;::g 7

)
P

7

-
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Email Id:

Phone/Fax: 01954254635

Government of Jammu & Kashimnir

OFFICE OF THE SUB DIV]

SIONAL MAGISTRATE GULMARG

The Exeentive Engincer,
FBI Division Tangma re.

Subject: Execution of Work-providing of NOC, thereof (Development of
playlield at Sonium side at Halga Soninm.

Sir,

Anent the subject, In continuation to your endorsement no. I'BID/S 1 04-
07 Dated 09/03/2024, a (eam of officers/ officials vide this office order no.
SDM/(5/2024/2246-50 Dated: 11.03.2024 was constituted, wherein the constituted

team was directed to visit the spot and shall ascertain the actual proposal which can
be executed on ground without any damage to the existing course of Nallah.
In this regard the report sought from the constituted team vide no. TK/OQ/2023-

24/700-05 Dated 14.03.2024 reveals that original course of Nallah/ Kuhl has not
been changed (copy cenclosed).

In this context you are requested to take appropriate necessary action in
this regard under intimation to this office.

Yours Faithfully,
No: - SDM/G/2024/ >->8O

Dated: 13 /03/2024 J, iz,

1
v,
i) _r:_" -":'_-.--:' i ;(L)ﬁf‘fa' .
Sih) D“"“!‘?‘V‘!J’h!;.:is{r:n‘c
Gulmarg

- \ }
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Government of Jammu and Kashmir

- OFFICE OF THE TEHSILDAR KUNZER

Dbt Sy e S G Dt a2 BN Dt
Executive Magistrate Class Ist /Assistant Collector Ist Class

e o e LIES b g B fecn m il e

The Sub Divisional Magistrate,
Gulmarg,

Subject: Exccution of Work-providing of NOC, thereof (Development of playfield at
Sonium side at Halqa Sonium)

Sir.

In compliance to the order issued from your office vide No. SDM/G/2024,/2246-50
Dated: 11/03/2024, it is submitted that on 13/03/2024, all the team members including
undersignd along with Patwari Halqa Concemed were present on spot. The Demarcation
was conducted in presence of Block Development Officer Lalpora, AEE Irrigation Sub

.. Division Kunzer, Zildar Canals Kunzer, Area Incharge Geology & Minning Department

-
* and original course of Nallah was shown to the team members, and public who were
present on spot.
[t is pertinent to mention that the original course of Nallah/Kuhl has not been
changed.
Hence the report is submuitted for favor of further necessary action at your end
No. TK/0Q/2023-24/ Foc-0S
Dated: 14/03/2024 Yours faithfully
q\!\”\
sead
Copy to the :
S~ 1. The Block Development Officer Lalpora for infOrmation

The Assistant Executive Engineer Irrigation Sub Divisign Kunzer, for information
The Zildar Canals Kunzer for information

The Area Incharge Geology & Minning Department for information

File folrecords.

PIENERR
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s /7
The Sub Divisional Nagisteate, N ; v
Guinuwg l; s
H.Q Langmarg. Med:- - //J,e/, 2
- »,l

sub: -Uaeention of Work- Peovidi ; :
: iding of NOC, thereol (Devel : '
A iy . opment of Playfield :
Sonwsu Side at Halga Sonivm). ! A

1Refa-10 Y oue OfTice lettey 1mo.- SPOMN/G/2Z024/3204 Dated :-29-02-2024
9 ., - . . i
2 Vhis Othice Letter Noc=FBID/ 7970, Dated:-29-02-2024
3 Assiseant Executive Ungineer Tuil Race Sub Division Kunzer letter no.'s:- TREK/B 125.

. Dated:- 28-02-2024. PRK/1067-69, Dated:- 05-02-2024, TRK/1 110, Dated:- 28-02-2024.

4. BDO Latpora letter nos:- BP/AWS/1047-1048. Dated:-27-01-2024, No.:-BL/WS/1149-57. L
Dated:- 15-02-2024. ETTVTE,

Sir. I

With reference 1o above cited communication under reference. In this context. 1t 15 stated

here that the BDO Lalpora has approached to Assistant Exccutive Engincer Tatl Race Sub
Division Kunzer for issuance of NOC en account of Development of playfield at Soniwmn side :,a;.[
at Halga Sonium under “MGNERGA™. Accordingly the Assistant Exccubive Engineer Tatl -
Race Sub Division Kunzer fumished a report wherein he conveyed to this office that the mc.rc/
approval of the GPDP does not suffice for the execution of work near water bodies. a5 i Gl (-
under the jurisdiction of the State Water Resource (Regulation and Management) Act 2010, /
It is pertinent to mention here that the BDO concerned changed proposal time and again az pet 277
site plan proposcd (Copy cnclosed). It is necessary to demarcate the said spol of Natla before &7
further processing the case. 1t is also worth to mention that some locals of the other side are
wially opposing the diversion of the Nallah as proposed by concerned Block Development
Otticer. In addition to this, 1t s not technically feasible to change the nutural present coarse of
Nallah as the same may lead to problems during {loods,

In light of above circumstances, it is requested that the joint team may hindhy be
constituted as soon as possible whehwill ascertain the actual proposal which can be executed

on ground withput any damage to the existing course of Nallah.

, .(\i\“ "‘.
X i : th_urs' Faithfully,
o £l € '\_"//: o= 1,;!»‘ W Bl
/ '//4:-\ 4\ # ‘xecﬁtive\Eng eer
NANN T S A Division Tay

Copy 10 the: -
AT Assistant Compussioner e

9 Tehsildar Kunz for mflacmation
l lil“ ey sub I ivispan K\ll\/\'l |‘n| il\'iﬂl‘lllilli\'('\ JH\‘ ITCCIWIRY

velopment Baramalla tor favour ol idormation

3 Assistant Fxecutive bogines

action. This o witl reference 1o your . reterred ahove
: : 5 18

4. CClor records.
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OIEE 0F the g pesm - 2 ERSIRE
o ~«»«-!.Q‘.'_‘@,,D_(‘V(’l(uuu(‘n( Officer, Lal ‘
Emagl, L) S e
The Assistant Executive Bl Qolalpory LOuimail.com

Tail Race Subdmsion, '

Kunzer. Baramulla

Subject” Execution of Work - Providi T nium Side at Halqa
in
ke 9 of NOC Theregf (Development of Playfield at Sanium Side at

Reterence: Your Letler No: TRK/1110-12 Dated 23.02-2024

Sir,

With reference to the subj i
: ject cited above and TR . 23cd Februan
2024, It is to state that: your letter referenced TRK/1110-12 dated i

Whereas, during the preparation of
from all departments, including employee
proposal fo

the Gram Panchayat Development Plan (GPDP), frantiine wor<ars
s from your subdivision, were involved in the planning precess The
r the construction of the playfield and the maintenance of the Nallah was put ferward oy the
Panchayat body, during which employee from your department authenticated the plan for approval from ‘ne
competent authority, indicating that the work is being executed under convergence made for whnich your
approval is deemed to have been sought in advance, e

Furthermore, the ‘revenue authorilies have wvisited the site and have apprised this. office win
Intikhab/Jamabandi, in which they have stated that the land is categorized as slate land and t~at e
constructionfmaintenance of the Nallah is in accorance wilh its original course, and there is no diversicn at
the site.

Whereas, it is imperative to clarify that the term "diversion,” mistakenly used in some communicaticns,
is not applicable in this context. It refers simply to the maintenance/construction of the Nallah in its onginat
course as demarcated by the revenue authorities under survey number 162,

Whereas, your letter results in some contradiction regarding the issuance of the NOC because your field
officials from Sonium Panchayat have already approved the work by signing the GPDP.

.

!
Therefore, in light of the above facts, this report is submitted for information and clarification.

4 Hopinent Offlicer
Latpom

No: BeJws JItAS! pae: 28-0>-20%Y -

Copy to the: _ c
o Assistant Commissioner Revenue Buramulla for information.

e  SDM Gulinarg for information and pecessary action.
o Tehsildar Kunzer for information.



